
January 4, 2021 

Via Electronic Filing 

The Honorable Kimberly D. Bose, Secretary 
Federal Energy Regulatory Commission 
Room 1A East 
888 First Street, N.E. 
Washington, D.C.  20426 

Re: Sturgeon Pool and Dashville Hydroelectric Projects (Docket Nos. UL-19-1-
000 and UL-19-2-000) 
New York State Department of Environmental Conservation Comments 

Dear Secretary Bose: 

The New York State Department of Environmental Conservation (NYSDEC) 
submits the following comments in the above-referenced proceeding in response to 
comments filed by Central Hudson Gas & Electric Corporation (Central Hudson) on 
October 29, 2020 in order to clarify New York State’s laws and approvals referenced by 
Central Hudson. 

As Central Hudson has noted, NYSDEC is the New York State agency with dam 
safety jurisdiction of dams throughout New York State. NYSDEC’s dam safety jurisdiction, 
however, is preempted for some hydroelectric facilities that fall under Federal Regulatory 
Energy Commission (FERC) licensing jurisdiction.   

Central Hudson references a pre-June 1920 permit for the Dashville dam facility 
(Dashville Dam Facility) issued by NYSDEC’s predecessor, the New York Conservation 
Commission, and claims such permit is currently valid, and therefore prohibits FERC 
jurisdiction over the Facility. The permit Central Hudson references, along with 
Application for Construction or Reconstruction, and accompanying approval, is attached 
hereto as Exhibit A. Further, the approval of Sturgeon Pool dam, dated July 19, 1922, is
attached hereto as Exhibit B. 

The provisions of Chapter LXV of the Consolidated Laws, and Chapter 647 of the 
Laws of 1911, Section 22, amended on April 25, 1916, referenced in Exhibit B, state that 

No structure for impounding water…shall be erected or reconstructed by 
any public authority or by any private person or corporation without notice 



to the commission, nor shall any such structure be erected, reconstructed 
or maintained without complying with such conditions as the commission 
may by order prescribe for safeguarding life or property again danger 
therefrom. 

A copy of the law is attached hereto as Exhibit C. Similar to New York’s dam safety laws 
and regulations in effect today, the law in effect at the time gave the Conservation 
Commission authority to regulate construction or reconstruction, and maintenance with 
respect to the safety of dams.  

Based on a reading of the law and Exhibits A and B, it is clear the Conservation 
Commission issued the Dashville Dam Facility approval for construction only, much like 
the dam construction permits that are issued today. A construction approval or permit is 
generally distinct from an operational approval or permit. Construction approvals (or 
permits) are generally episodic in nature and do not approve or authorize subsequent 
operation of the constructed facility or dam. Currently, the controlling provisions are in 
Environmental Conservation Law Article 15, Sections 0503, 0507, 0511, and 0516,
and Parts 608, 621, and 673 of Section 6 of the Codes, Rules and Regulations of the 
State of New York. As a result, neither the Dashville nor the Sturgeon Pool dam facilities 
has a permit to operate the dam, as Central Hudson claims. Therefore, New York 
State’s dam safety authority does not appear to prohibit FERC licensing of the Dashville 
Dam Facility. 

If you have any questions or require additional information, please do not hesitate 
to contact me at lisa.covert@dec.ny.gov or (518) 402-0894. Thank you. 

Respectfully submitted, 

Lisa A. Covert, Esq. 

Office of General Counsel 

ec: FERC Service List 
Christopher Hogan, NYSDEC 
Alon Dominitz, NYSDEC 
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A true oopy Of an order entered in the minutes of 

the Conservation Commission on Z?o-v:. J 0, I '1' I r and the 
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MBMORAN Dillvl HBGA.HDING DAM # 759 LOW.1£.R HUDSON W.A'.1.1.Ell\SID'.D 
WALLKILL lUVBR AT DASHVI LLE. , ULSThR COUHTY, N •Ya 

UNITBD HUDS<DN hliLGT!UC COH:POHATI ON , Al:.PLICANT 

Se:rial No. 368. 

(Ref. Comp. Acc. 3180 et seq.) 

.... - .... - - - -_ .... _ _ _____ __ ...., __ _ __ _ ____ ..,. _ 

(1) 

(2) 

(3) 

(4) 

(5) 

PAPERS 

Completed application signed by J~ R. Beal as President; 

Typewritten report accompanying the application by Ro H~ 
.Anderson, dated August 20, 1919, and designated as 26 D 
10~040 ... SC:3; 

U0 s. G. SQ Sheet, Rosend.ale Quadrangle, showing exact 
location of the site; · 

Blue prints of the applicant 1 s plans prepared by the J. G~ 
White }.illg. Corp. and designated' by its authorization #5300 
(H - 4491 & 4492 - 2) Our Acc. numbers 9777 & 9776; 

October 30, 1919 report of an examination of the site by 
this co.mmission 1 s Inspector of .Docks and Dams, indicating 
that the foundation and shoulders are to be of solid rook 
of a satisfactory nature. 

SlTB. AND Gl<~Ji.J.lAL Dl'~SCH.l:PTION 

The topographical map submitted by the applicant to accompany 
its plans, indicated that the dam is to be constructed across the 
Wallkill Hiver at a point immediately up stream from the right angle 
bend in the channel just northwest of the Hamlet of Dashville, in 
the '.J.1ownships of Uosendale and Esopus, Ulstel' County, N. Y't/' Suoh 
site is said to be about 2Hl/2 miles above the junction of the Wallw 
kill with the Rondout River, and about 7 miles below the Village of 
Nevr Pal tzj) 

The applicant p~oposes to construct a cyclopean masonry dam 
of the gravity type which would span the Wallkill River and have 
a maximum height of about 28 feeto The height of the dam for more 
than half its length is but a few feet, the portion of maximum 
height being adjacent to the pl'oposed power house, which will stand 
a t the foot of the rock ledge on the southeast bank of the river~ 
The applicant1s report and plans, and a lso the report by this Comw 
mission 1 s Inspector of Docks and Dams, indicate that the entire 
foundation and the shoulders at both ends of the dam will consist 
of a hard and sound ledge rock. 

The applicant 1 s engineer, while in conversation with the 
writer at this Commissionrs Office on October ~1st, stated that 
the channel of the Wallkill Hiver below the site of the proposed 



dam was walled in by high rock cliffs, and that the amount of 
water to be impounded was so insignificant that it would be imw 
possible for a flood-wave resulting from the failure of the prow 
posed structure, to overwflow the banks or reach any buildings 
below. 

DHAINAGE A.REA .AND MAXIMUM. FLOOD. 

The drainage area of the Wallkill River above the site of the 
proposed dam is stated by the applicant 1 s engineer to be 750 sq.o 
miles and such a value checks approximately with areas determined 
at this Commissionrs Office for points not far distant above and be~ 
low,. 

From an examination of the u. So Go S. Maps in the vicinity, 
it would appear that there are about 25 sqo miles of swamp or flat 
land in a single area, and that the watershed above its lower ex­
tremity is about 390 sq~ miles, or somewhat more than one half the 
entire area above the proposed site. The catchment area east of 
the river below such flat area comprises the greater part of the 
remainder of the watershed, and is characterized by gentle, rolling 
land, which the applicant's engineer describes as grazing country. 
The rmdge which is dr~ined into this river from the west is somew 
what steep and more of the nature of the oountry which characterizes 
the watershed of the Rondout Rivero It is therefore probable that 
for watersheds of equal area, the rate of flood run-off would be 
greater from the Rondout than from the Wallkill, and a ten~year 
record for the Rondout River indicates that the maximum flood value 
of 50,000 cubic feet per second assumed by the applicant 1 s engineer 
for the site under consideration, is reason~bly ample4 

SP ILLING CAP .ACI TY 

The report by the applicantfs engineer indicates that 50,000 
cubic feet per second assumed by him as the maximum flood rate, 
would pass the proposed dam without attaining a depth of more than 
10 feet above its crest. A careful investigation of this point 
indicates that such statement is conservative. 

OVBHF ALL SEC '.1.1 ION. 

As stated in the report accompanying the application, the dam 
has been designed exactly in accordance with the section developed 
by N~" William p._ Creager (who is also hydraulic engineer with J oG• 
White Eng. Corpo) in Chapter 7 of his book entitled ":Masonry Dams"., 
Figure 33 in such work shows the traces of the points of applies. .... 
tion of the resultants of all forces, together with a curve for t .he 
coefficient , inouring safety against sliding11 Taple " XX (ibid.) 
also contains a detailed statement of all forces exerted upon and 
by such a structure~ 

While the section proposed was not designed to resist ice 
pressu:re, nevertheless it provided for an assumption that half the 
area pf the base of every section would be exposed to full statio 
pressure~ As previously explained, the dum will rest upon solid 
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rook throughout i t s entire length, and it would therefore appear 
t hat t he de sign provides ample st abil ity, even though some i ce 
pressure may a t t imes be exer t ed a t o:r near i ts cr es t . The por" 
tions of the proposed stru.ctu:re which would be only 3 o:r 4 fee t 
in height a:re no·t to be shaped the same as the :remaining and high ... 
es t pa:rt of the dam.. The ups t ream and downs t ream slopes of such 
low sect ions wi ll, however , be 1 on 1-1/2 and l on l, :respectively, 
whic h i ndica te ample s tability. 

Fl ashboards 3 feet high are to be placed upon the crest of the 
proposed dam and a lthough details of sa me were not indicated on the 
plans, nevertheless it is certain that such flashboards would f ail 
when overtopped to a depth upwards to 7 feet as previously · assumed, 
and even though water could a ttain a S(i);mewha.t higher elevation, it 
is :reasonably certain that no damage could result to any pr operty 
other than that of the ~pplica.nt~ 

CONCLUSIONS 

From a careful examination of the plans submitted and an in ... 
vestigation of the statements included in the report accompanying 
the application, it is reasonably certain that the plans have been 
carefully prepared by the J. G~ White Engineering Co:rpo:ra tion. and 
that if properly built with suitable materials as proposed, the 
structure would satisfa cto.:rily resist all destructive fo:rces1.1 It 
therefore appears that the applica tion and accompanying plans should 
be approved without other provisions than those :regularly included 
in all such approving orders~ 

, ., 

To A. H. Perkins, Div. Eng:r. 

JWH ... B. 
4 

No vember 3.._1919~ 

l 

submi tted:t 

Junior£.Ly 
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APPLICATION FOR CONSTRUCTION ffiOIi
iil¡-

.ï Q, Ma rk e:t 
. -Q-t ¡' q- q-!, ..Pqugþk- ç. g.pg-¡,.ç. 

-¡. if T .
(Add¡ess of Applicant)

Application is hereby made to the Conservation Commission of the State of New York, in compliance with

the provisions of Chap. LXV of the Consolidated Laws, the ponservation Law, f,or apploval of the detailecl

specifrcations and plans, marked"----
./

H-449L*? Ír-4494-A

CIO40

herewith submitted for the construction
reüffiEffiin8 of the dam located as stated below. All provisions of larv will be

complied with in the erection of the said dam, whether specified herein or not.

TOCATION AND GENERAL DATA

(Name of stream)

(Give approximate distance from well-known bridge, dam. village or mouth of stream, so that work can be located on map of state)

.....-...,4.b.o-ut---2.5.m1Lç-B.s.e.uth. of t¡e- Juns!.i.p{t.af !.!i..q... 11, and Ronclout

" ..."..-.8.1.:¡.çr-9 - .qn{.-? nl I pp- rrel,tþ .of t!¡e Vl1 of Nev Pd,lte,

Purposeofdam Hgdro=-e1eotr.1-c--developrnen-t.

Reasons for making changes in existing structure----

(i

.Q-oto.ber--POtbo-. l9:19,--,.-.
(Date)

Signature of
applicant

}ruDSOTI CTRTC CORPORiITTON,

tl

I ':., I r\r. l.,t¡h,,'/r¡\ {.)\)lrllt
I r'r, i, { r r r.,,

,å!r

UNI.ï.8.A

Presirlent "
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/ .. ..

",,'l::'/.';,,.t.',.'. It wlll consisü of a LrJ;b cyoLopeün corærote spillway about
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pondagg, a¡tú tho End.s abut into eollc rook Ledges. She resul'tir¡g helBht
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LAWS OF NuW YoRK, 1916.

Chap. 298.
AN ACT to amend the conservation law, with respect to,doelcs and

dams.

Became a law April 25, 1916, with the approval of the Governor. Passed,
three-fifths being present.

The People of the State of New York, represented in Senate
and Assembly, do cnact as follows:

. 111. ch. Section 1. Section twenty-two of chapter six hundred and
647, 1 22,
an amended forty-seven of the laws of nineteen hundred and eleven, entitled
by L. 1914,
h. 31,. "An act relating to conservation of land, forests, waters, parks,
amendod. hydraulic power, fish and game, constituting chapter sixty-five of

the consclidated laws," as amended by chapter three hundred and
fifteen of the laws of nineteen hundred and fourteen,' is hereby
amended to read as follows:

§ 22. Structures for impounding water; inspection of docks;
penalties. iNo structure for impounding water, not a part of the
canal system of the state, and no dock, pier, wharf or other struc-
ture used as a landing place on waters not a part of the canal
system of the state, shall be erected or reconstructed by any pub-
lic authority or by any private person or corporation without
notice to the commission, nor shall any such structure be erected,
reconstructed or maintained without complying with such con-
ditions as the commission may by order prescribe for safeguard-
ing life or property against danger therefrom. No order made
by the commission shall be deemed to authorize any invasion of
any property rights, public or private, by any person in carrying
out the requirements of such order. Tle commission shall have
power, whenever in its judgmnnt public safety shall so require,
'to make and serve an order directing any person, corporation,
officer or board, constructing, maintaining or using any structure
hereinbefore referred to, to remove, repair or reconstruct the
same within such reasonable time and in such manner as shall be
specified in such order, and it shall be the duty of every such per-
son, corporation, officer or board to obey, observe and comply with
such order and with the conditions prescribed by the commission
for safeguarding life or property against danger therefrom, and

1 Section 22 was also amended by L. 1913, ch. 736.
2Words "and after a hearing either on its own motion or upon complaint,"

omitted.
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LAws ol NEw YORK, 1916.

every person, corporation, officer or board failing, omitting or
neglecting so to do, or who hereafter erects or reconstructs any
inch structures hereinbefore referred to without submitting to
said commission and obtaining its approval of plans and specifica-
tions for such structures when required so to do by order of the
eommission' or who hereafter fails to remove, erect or to recon-
struct the same in accordance with the plans and specifications so
approved shall forfeit to the people of this state a sum not to
exceed five hundred dollars to be fixed by the court for each and
every offense; every violation of any such order shall be a sep-
arate and distinct offense, and, in case of a continuing violation,
every day's continuance thereof shall be and be deemed to be a
separate and distinct offense. This section shall not apply to a
dam where the area draining into the pond formed thereby does
not exceed one square mile, unless the dam is more than ten feet
in height above the natural bed of the stream at any point or un-
less the quantity of water which the dam impounds exceeds one
million gallons; nor to a dock, pier, wharf or other structure
under the jurisdiction of the department of docks, if any, in a
city of the first class.

§ 2. This act shall take effect immediately.

Chap. 299.
AN ACT to amend the public lands law, in relation to the dispo-

sition of lands and structures owned by the state for canal pur-
poses and no longer necessary or useful therefor.

Became a law April 25, 1916, with the approval of the Governor. Passed,
three-fifths being present.

The People of the State of New York, represented in Senate
and Assembly, do enact as follows:

Section 1. Section thirty of chapter fifty of the laws of nine- L. 190,r.
teen hundred and nine, entitled "An act relating to the public .,,,onended
lands, constituting chapter forty-six of the consolidated laws," is
hereby amended to read as follows:

§ 30. Unappropriated state lands defined. The term " unap-
propriated state lands," as used in this chapter, includes all state

3 Words "when required so to do by order of the commission," new.
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